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Preface

CONTINUOUS GROWTH IN life expectancy and surplus 
disposable income are two most important factors which 

require an individual to make a provision for disposal of his 
assets or property as per his wishes after his death. In spite of 
limited income rate of savings by Indian is very high compared 
to global standards. Planning has become a watchword for 
every individual. Such planning is in various walks of life Family 
planning, time management, wealth management. Similarly   
management of surplus wealth after one’s demise is equally 
important. Disposal of property as per Law of Succession is 
not always equitable. Amongst the two surviving children, 
if one is special child or mentally challenged, Law does not 
provide any special benefi t for such child and both children 
get same share but by making a WILL, special benefi t can be 
provided to a challenged child.

Law of Succession, Nomination, joint holding, Gift 
Deed, Will or Testamentary disposition, Private Trust etc., all 
convey different meaning to different individuals. While giving 
talks on this subject at various places, I noticed that due to 
misunderstanding of the subject proper steps are not being 
taken by the concerned.
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Law affects every individual and it is essential to have legal 
literacy. Unfortunately there is no eagerness to get acquainted 
with legal provisions. In fact, there is indifference. 

During last few years because of several lectures organized 
by Social Service Organization, articles in newspapers, 
magazines etc., there is increasing interest in the subject, 
specially amongst Senior Citizens, Chartered Accountants, 
Wealth Management Advisors etc. Good attendance for the 
lectures on the subject is also another indication of interest in 
subject.

The book was originally written in Marathi and was 
published by Rajhans Prakashan. The First edition was published 
in April 2004 and presently 7th edition is in circulation, which 
indicates the requirement of book on the subject.

This book in English could be fi nalized only due to willing 
cooperation of Anuli Pote, Advocate in preparing the draft 
and revising the same periodically.   

Anand Limaye of India Printing Works not only agreed 
to publish the book but also made very valuable suggestions 
for its usefulness and also undertook the work of editing. But 
for willingness and encouragement of Anand Limaye this book 
would not have been possible. 

Legal terminology is kept to the minimum, with a view to 
ensure that non-legal person fi nds it useful and readable. 

Hope that this book will be found useful by readers.

V.P. Shintre, Advocate
M.A., LL.B.
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Why make a Will?

THE HINDU LAW does not directly refer 
to making of a WILL. Hindu Law 

as existed before its codifi cation, refers 
to seven types of documents mainly 
concerning immovable property.

1) Deed of Partition 2) Gift Deed  
3) Sale Deed 4) Mortgage Deed 5) Lease 
Deed 6) Loan documents 7) Bonded 
Labour/Contract of Personal Service- 
Agreement.

The Indian Succession Act was 
passed in the year 1925 and The Hindu 
Wills Act was passed in the year 1870. 
The Indian Succession Act was passed to 
consolidate the law applicable to intestate 
and testamentary succession, Provisions, 
regarding testamentary succession are 
applicable to WILLs of Hindus, Buddhists, 
Jains, or Sikhs.
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After The Hindu Wills Act was passed in the year 
1870,Hindus started making a WILL. Prior thereto, property of 
a Hindu was disposed of according to The Law of Succession. 
Right to gift property was of course in existence since long. 
However, a gift can be given only by a living person to another 
living person and it is necessary that the person to whom 
property is given must accept the same.

The Mohammedan Law puts a lot of restrictions on a 
Muslim individual regarding his/her right to dispose property 
by a WILL.

Average life expectancy of an Indian citizen at the time 
of Independence was 45 years. During the last 65 years, life 
expectancy has steadily increased and presently for women it is 
64 and for men 62.5.Since independence there is also a steady 
growth in the disposable income available at the time of the 
death of an individual. This phenomenon is specially true of 
middle class and higher income groups. Number of person 
entering the middle class is steadily growing. Availability of 
disposable income, capacity and need to plan the disposal 
thereof and intention to avoid litigation amongst the heirs and 
smooth distribution of assets are of prime consideration for 
making a WILL. Though India is a poor country it is now very 
well established that the rate of savings per individual inspite 
of poverty is the highest in the World. As a corollary, it must 
be ensured by every person that his/her savings are distributed 
as per his desire after his death.

With the advent of urbanization and industrial revolution, 
planning for future has become one of the essential requirements 
in life. Such planning is done at national level through Planning 
Commission, of population growth by family planning, 
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investments by fi nancial planning and old age by retirement 
planning. Succession planning, whether in organization or 
in one’s own life, is also essential and has several benefi ts. 
Succession planning of one’s own assets enables an individual 
to dispose off his movable, immovable, intellectual and other 
properties in accordance with his own desire. Such planning 
also takes care of special requirements of spouse and child, 
especially in case of mentally and/or physically or fi nancially 
challenged person.

Everyone has natural survival instincts. No sane person 
ever plans for death. Suicidal tendencies and euthanasia are 
exceptions. In fact, even Supreme Court has repeatedly 
rejected right to die as a fundamental right. In several petitions 
before the Supreme Court, it was contended that right to life 
as enshrined in the Constitution in its fold, also includes the 
negative right to die. However this contention is continuously 
rejected by the Supreme Court. Last being in case of Aruna 
Shanbag, a nurse in KEM Hospital, Mumbai, who has been in 
coma for 38 years, was rejected on 07/03/2011.

Another reason at subconscious level among several 
persons is that the process of death is accelerated by making 
WILL. This is purely a blind faith. A person, who does not 
make a WILL, does not ever become immortal. Belief that by 
making a WILL, the Testator will die is an absolute absurdity. 
Day in and day out everyone witnesses, how unpredictable 
death is. Time, place, manner of death of any individual is most 
uncertain. The fact of death is irreversible. There is no logical 
and or scientifi c reason for not making a WILL.

At this stage it is important to note that the WILL comes 
into effect after the death of the testator and there fore testator 
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can have full control and ownership over all his/ her property 
mentioned in the WILL till he breathes his/ her last. Only 
purpose of making a WILL is distribution of assets of the 
testator in accordance with his desire.

Every person has a pious hope and sometimes a blind 
faith that his heirs will not quarrel among themselves for 
property. Such hope and faith is simply a refusal to face 
reality. This is not to suggest that all legal heirs quarrel among 
themselves. However, just as we take insurance policy or 
undergo immunization, not because everyone meets with an 
accident or that every person if not immunized will suffer from 
ailment. Similarly, WILL is made to ensure that the heirs avoid 
misunderstanding, litigation and quarrel among themselves.

Every individual has an absolute legal, moral and fi nancial 
right to dispose of all his/her property, including movable, 
immovable and intellectual etc as per his desire. In some cases 
there will be a legal obligation to provide for maintenance of 
dependants as stipulated in S.22 of The Hindu Adoption and 
Maintenance Act, 1956. This Act provides that the dependants 
of a deceased Hindu are entitled to be maintained from the 
estate of the deceased. However, if a deceased Hindu has made 
adequate provision for the maintenance of such dependents 
then they cannot claim any additional right in the estate of the 
deceased. Persons entitled to claim maintenance are father, 
mother, widow, his or her minors on, unmarried daughter, his 
or her father, his or her mother, his widow (so long as she does 
not remarry),his or her minors on, the(minor) son of his or her 
predeceased son, the(minor)son of the predeceased on of his 
predeceased son, his or he run married daughter, the unmarried 
daughter of his predeceased son, the unmarried daughter of a 
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predeceased son of his predeceased son, his widowed daughter, 
the widow of his predeceased son (so long as she does not 
remarry), the widow of the son of his predeceased son (so 
long as she does not remarry), his or her illegitimate minors 
on, his or her illegitimate minor daughter (so long she remains 
unmarried)provided such persons are dependants. A Testator 
besides his legal liability may have a moral obligation to repay 
the debts of such persons, institutions etc., from whom the 
Testator had received support, assistance during his life time. 
Once the property is disposed of by WILL, the Testator will 
have the satisfaction that he has discharged his obligation.

The Testator having made a WILL can also presume that 
this heirs and or benefi ciaries will honour his last wishes and 
accept the legacy with grace and without any quarrel and/
or misunderstanding. The Testator can further be assured 
that he/she has considerably reduced the scope of litigation 
amongst the benefi ciaries and save the benefi ciaries the cost of 
litigation in terms of money and time.

No doubt, merely because a WILL is made, it cannot be 
said that there is complete embargo on litigation. A litigant 
who has money to spare and desire to obstruct other person 
will always fi nd some excuse to litigate. However, chances of 
success in such frivolous litigation are not very good. It is the 
duty of every citizen to ensure that litigation is minimized. 
With this end in view, making a WILL can be considered to be 
a step in the right direction. Reduction in litigation promotes 
good social health and imposes a moral and legal obligation on 
a benefi ciary to act according to the last WILL of a Testator.

Advent of market economy has resulted inmate realistic 
attitude. Everyone is eager to have maximum material wealth, 



SAMPLE
 C

ONTENT

6 / Will : When & How to Execute?

especially when such wealth is available without any effort. A 
person with self respect should normally be happy if parents 
have provided for education, food, clothing and residence till 
attaining majority. Westernized approach is not applicable for 
claiming privileges. However, practice of western countries 
to leave parental home and be self-supportive on conclusion 
of education or after being employed is not adopted. Indian 
parents by and large almost think it obligatory to provide 
every surplus of money to their children and the attitude of 
their children right from childhood is that anything belonging 
to parents is their own property. This confl ict again leads to 
claiming maximum share in the ancestral property. Hindu 
law has made a very clear and categorical provision that a 
daughter is entitled to equal share along with a son. However, 
this provision is not mentally accepted by male heirs and also 
in many cases by female heirs. At the time of disbursement 
therefore, objections are raised regarding right of a female to 
get equal share on the grounds of marriage expenses, her right 
to have a share in husband’s property etc. These are some of 
the grounds on which litigation/quarrel commences.

Litigation amongst heirs is not restricted to the poor or 
middle class and involves the rich also. Several cases are fought 
for decades. Recently legal heirs of Ambani, Birla, Bhimsen 
Joshi, Dada Kondke, Rajesh Khanna and of other famous and 
rich persons are found litigating over the estate of the deceased.

My doctor friend aged about 62, having excellent health 
and healthy habits had a routine check up and was found to be 
‘medically fi t’. The doctor was residing on the fi rst fl oor of his 
nursing home. Within a month’s time from the date of check 
up, the doctor had a massive heart attack at his residence after 
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dinner and was unable to reach nursing home on ground fl oor, 
wherein immediate medical help could have been provided.

Another young person of 45years, running an industry, 
good trekker, badminton player and very health conscious, 
without any indication whatsoever had a massive heart attack 
at 2.30. am while he was sleeping and was declared dead before 
reaching hospital.

Such incidents are known to all of us. Each one of us is 
taken a back for a moment and there after consoles oneself 
that such death is for other sand not for me.

Failure to make succession planning further complicates 
the matter in cases where deceased person holds all the 
property, especially movables, in his singular name. In such 
cases money is not available for use by legal heirs immediately 
after the death of owner for want of succession certifi cate.

Legal provisions regarding a WILL are very simple, easy 
to follow and do not require substantial expenses. Stamp duty 
and registration charges are not required. A WILL can be 
revoked at any time and be corrected at anytime. Making of a 
WILL does not extinguish the ownership rights of a Testator 
till his/her death.

All in all, what is required is decision making capacity and 
implementation thereof. Once this is done, there is no loss, 
inconvenience to a Testator but benefits and convenience to 
benefi ciaries.

�



SAMPLE
 C

ONTENT

www.targetpublications.org/will.html

	Final Will Prelium Book
	Final Will Text Book



